HAREY E YATES QQ
| BLA 94- 15 Deci ded January 14, 1997

Appeal froma decision of the Deputy Sate Orector, Bureau of Land
Managenent, New Mexi co, uphol ding a notice of incident of nonconpliance.
SR 93- 026.

Afirned.

1 BEvi dence: Burden of Proof--Ql and Gas Leases:
General ly--Q1 and Gas Leases: Incidents of
Nonconpl | ance

Awitten notice of incident of nonconpliance which
correctly describes the violation but references the
wong authority wll be upheld when the appel lant fails
to establish by a preponderance of the evidence that
the violation did not exist.

APPEARANCES Enest L. Carroll, Esq., Artesia, New Mexico, for appell ant;
Margaret Mller Brown, Esqg., dfice of the Held Solicitor, US Departnent
of the Interior, Santa Fe, New Mexi co, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

Harvey E Yates Gonpany (Heyco) has appeal ed an August 31, 1993,
decision by the Deputy Sate Drector (D8D, Bureau of Land Managenent
(BLNM), New Mexi co, upholding a violation cited in a notice of incident of
nonconpl i ance (INQ, and rescinding the assessnent for the violation.

 June 17, 1993, a BLMinspector issued an INCciting Heyco with a
violation of 43 O-R 3162.7-1 at Heyco's Young Deep Lhit site in sec. 9,
T 18S, R 32 E, NewMxico Principa Mridian. The INCrecited that
there were 16 inches or 47.5 barrels (bbls) of oil in a fiberglass water
tank, and that a 10- by 15-foot steel tank narked BS8B did not neet the
requi renents of a stock tank and contained 32 bbls of oil. The INC
requi red Heyco to renove and sell or transfer the oil which had accumul at ed
inthe tw tanks. It also required Heyco to submt truck nanifest tickets
docunenting the oil sale or transfer.

The regulation cited in the June 17, 1993, ING 43 (MR 3162. 7-1,
provides in part as foll ows:

(a) The operator shall put into narketabl e condition, if
economcally feasible, all oil, other hydrocarbons, gas, and
sul phur produced fromthe | eased | and.
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(b) Were oil accunulates in a pit, such oil nust either be
(1) recirculated through the regul ar treating systemand returned
to the stock tanks for sale, or (2) punped into a stock tank
wthout treatnent and neasured for sale in the sane nanner as
fromany sal es tank in accordance wth applicabl e orders and
notices. In the absence of prior approval fromthe authorized
officer, no oil should goto a pit except in an energency. Each
such occurrence nust be reported to the authorized of fi cer and
the oil pronptly recovered in accordance wth applicabl e orders
and noti ces.

h July 6, 1993, the BLMinspector tel ephoned Heyco requesting a FAX
copy of the docunentation required by the June 17, 1993, INC O July 12,
1993, Heyco faxed the docunentation. n the sane day, Heyco received a
second I NG issued by the inspector after a July 8, 1993, fol | ow up
inspection (D8D Decision at 1-2). As aresult of the followup, the
i nspector concluded that the violation had only been partially corrected.
He found that there were still 8.8 bbls of oil in one of the tanks, and
that a run ticket or nanifest show ng transfer or sale of oil had not been
submtted to BLM In the July 8, 1993, INC the inspector assessed a fine
of $500 per day until appellant perforned the corrective action specified
inthe original INC

h July 27, 1993, Heyco requested Sate Drector Review (SDR. O
August 3, 1993, Heyco nade an oral presentation before the DED, presenting
evi dence denonstrating that it had tinely undertaken action to correct the
violation cited in the I NC

Fromthe evi dence presented, the D8D found that Heyco had tinely
conplied wth the INC by transferring the oil accunul ated in the tanks back
to the production facilities and surmsed that the oil found in the water
tank on the fol l owup inspection nore than 20 days | ater may have been "new
ol." He stated that BLMpolicy requires tinely fol |l owup inspections, but
that the BLMinspector's fol |l owup inspection had not been tinely. The DED
further rul ed:

A nanifest is not specifically required by regul ati on when
ol is transferred wthin | ease boundaries, and failure to submt
docunentation wthin 48 hrs in this case does not neet the
criteria of a major violation. Therefore, the Hobbs office
shoul d have i ssued a second I NC notifying [Heyco] that they were
inviolation of the witten order to submt the oil transfer
docunentati on and given a reasonabl e tine frane to conply
(pursuant [to] 3163.1(a)).

(Decision at 4).
Accordingly, the DD rescinded the assessnent .
The DD found, however, that the evi dence established a viol ati on of

New Mexi co NTL No. 92-3, requiring water disposal tanks and pits to be kept
reasonably free of oil. NIL No. 92-3 provides in part as fol | ows:
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The operator is responsi bl e for nai ntai ni ng equi prent t hat
prevents oil accumul ating in water disposal pits and tanks. Wen
water is renoved fromthe |ease for disposal, oil that has
accunul ated in the disposal pit or tank nust be placed back into
the production/sal es systembefore the water is renoved.

Al pits or tanks used for disposal or hol ding of produced water
that are not subject to sealing requirenents of Qhshore Q der

No. 3 shall be kept reasonably free of oil (0.2 percent by
volune). For exanple, a full 300 bbl capacity tank, 16" high
(approxi nately 1.56 bbl s/inch) nmay contain no nore than 0.6 bbl s.
or 0.38 inches (16" x 12" X .002) of free oil. The sane tank,
hal f full of water (8 feet) nmay contain no nore than 0.3 bbl s.

or 0.19 inches of free oil.

A though the INC referenced 43 GFR 3162. 7 rather than NIL No. 92- 3,
the DD concl uded that the "violation existed and i s hereby uphel d'
(Decision at 3-4).

Heyco contends that the DED abused his discretion in uphol ding the
violation because neither of the INCs cited NTL No. 92-3. Accordingly,
Heyco al leges, its ability to present its case before the DSD was
conpromsed, and it failed to clearly understand the nature of the
violation until it received the deci sion now on appeal .

Heyco does not deny that the tanks contained oil as cited in the
June 7, 1993, INC It argues, however, that 43 GFR 3162.7-1 is
i nappl i cabl e because it refers to pits, and not tanks. Further, Heyco
argues that NIL No. 92-3 does not apply because it established standards
pursuant to NIL 2-B part V.4, which refers to oil accumulating in |ined or
unlined pits, not steel or fiberglass tanks. Mreover, Heyco asserts that
NTL Nos. 92-3 and 2-B refer to water disposal pits, not steel or fiberglass
t anks.

Heyco chal l enges as arbitrary the phrase "reasonably free of oil”
contained in NIL No. 92-3. Heyco asserts that 0.2 percent or |ess val ue
"places an operator in jeopardy of in one nonent being in conpliance wth
the regulation and in the next nonent violating it" (Satenent of Reasons
(SR at 9). Heyco suggests that where oil accunul ates in tanks in the
absence of an operator's negligence or wllful ness, such tanks shoul d be
deened "reasonably free of oil."

Heyco al so charges that the DED "gl ossed over” whet her a nanif est
reflecting the transfer of the oil was required by the regul ati ons. Heyco
points out that 43 GFR 3163.1(a) covers the issuance of witten notices of
violation and does not refer to nmani fests docunenting oil transfer. Heyco
contends that with respect to the nanifest, "[t]he INCon this nanifest was
not rescinded" and BLMhas "failed to address * * * whether an operator can
be found guilty of doing sonething that the BLMhad no authority to require
inthe first place” (Reply at 5).
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Fnally, Heyco argues it was denied "a fair hearing and an adequat e
opportunity to explain its position" (SCRat 11) because the regul ation
cited inthe INCwas inapplicable. Heyco asserts that the DED s findi ng
that it was in violation of NIL 92-3 "viol ates the due process cl ause of
the Lhited Sates onstitution and the Gonstitution of the Sate of New
Mexi co" (Reply at 1).

Qounsel for BLMsubmitted an answer incorporating a response by the
CeD The DD notes that nost earthen pits have been repl aced by fibergl ass
tanks whi ch hol d produced water until it can be properly disposed of. The
C8D expl ai ns that tanks nust be kept reasonably free of oil to prevent
unaut hori zed and unneasured renoval of oil. Further, the DED states that
the Roswel | Dstrict is evaluating the 0.2 percent limt of oil allowed in
water tanks as required by NIL No. 92-3.

[1] A party challenging an | NC has the burden to overcone by a
preponder ance of the evidence BLMs prina facie case that conditions
exi sted which violated Departnental regul ations. Yates Petrol eum Gorp.,
91 I BLA 252, 258 (1986).

Heyco has not net this burden. The record indicates that Hyco
corrected the violation charged in the June 17, 1993, INC by transferring
the oil on June 22, 1993. The file contains a work ticket fromQain Hot
Q| Service dated June 22, 1993, describing the oil transfer. This ticket
was submtted to the DED as evidence of the transfer. The facts of the
transfer are al so narrated in Heyco's SCR on page 3.

I n enforcenent proceedi ngs, the basic standards are those of
fundanental fairness and procedural due process. Thus, an I NC nust inform
the operator of the nature and extent of the specific condition on the
| ease whi ch has been found to constitute a violation, and the specific
nanner in which it is to be abated. See Renfro Gonstruction ., 2 | BSVA
372, 87 1.D 584, 587 (1980). The INC at issue neets that test.

The facts show that Heyco executed the required corrective action
and cane to the D8D reviewfully prepared. These circunst ances render
unt enabl e Heyco' s stance on appeal that it |acked proper notice, was
hindered in making its case, or was in sone other way deprived of due
process. Any possibility that Heyco was deprived adequate noti ce vani shes
in the absence of any evidence that Heyco was confused about the nature of
the alleged violation. See Island Geek Gal ., 2 I BSWA 125, 130;
87 1.D 304, 306 (1980). Mreover, Heyco exercised its due process rights
when it requested and was granted SOR and its appeal to this Board further
satisfies due process requirenents. Davis Exploration, 112 | BLA 254
(1989).

Heyco' s argunents respecting the applicability and/or effect of NIL
No. 92-3 are al so without substance. NIL No. 92-3 was issued pursuant to
43 (FR 3162. 1-7, 3164.2, and NIL No. 2-B on Decenber 24, 1991, for the
pur pose of establishing standards for the accunul ation of oil in water pits
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and tanks. Public comments were invited at a BLMindustry neeting in

A buguerque in My 1991. NIL No. 92-3 notified operators that violations
of its standards would result in the issuance of an I NC pursuant to 43 GFR
3163.1. NIL Nbo. 92-3 was in force at all relevant tines herein. Asis
evident fromits plain language, NIL No. 92-3 refers to tanks and clearly
covers the situation described in the INCunder review The fact that NIL
No. 92-3 was issued pursuant to NIL No. 2-B has no di spositive rel evance.
Regul ation 43 OFR 3164. 2 aut hori zes BLMto issue NIL's "when necessary to
i npl enent the onshore oil and gas orders and regulations in this part.” As
a properly issued inplenenting rule, NIL No. 92-3 had the force and ef f ect
of law and was therefore a proper | egal basis for the i ssuance of the
June 17, 1993, INC describing a violation of its requirenents. See ANR
Production G., 118 IBLA 338 (1991).

Heyco's objection to the 0.2 percent limting figure for oil in tanks
is msplaced before the Board. Such objections are properly advanced at
the comrment period provided in conjunction with the promul gati on of such
rul es.

Heyco conplains that the DED fail ed to cover the issue of whether
a mani fest docunenting transfer of oil was required by the regul ati ons.
As indicated earlier, the DD answered this question wth respect to the
speci fic case before himwhen he ruled that "[a] rmanifest is not
specifically required by regul ation when oil is transferred wthin | ease
boundaries" (Decision at 4). Wiile Heyco is correct that 43 GR 3163. 1(a)
does not cover nanifests, that regul ation does cover "the requirenents
of any notice or order.” In this case the June 17, 1993, |NC required
Heyco to "submt * * * a truck nanifest ticket." This request was thus
a "requirenent” of a notice with which the party cited was required to
conpl y under 43 (OFR 3163.1(a). Accordingly, the D8Ddid not err in his
concl usion that under the regulation, failure to submt such
docunentation woul d constitute a mnor violation and shoul d properly have
been the subject of a second INC See 43 (GFR 3163.1(a)(2). The
regul ati ons give BLMbroad di scretion to oversee and account for oil and
gas during the entire period before sal e, whether these products are found
at the well head, in apipeline or in a storage tank on the | easehold. See
Harvey E Yates ., 135 | BLA 373, 377 (1996).

To the extent Heyco has rai sed argunents whi ch we have not
specifical |l y addressed herein, they have been consi dered and rej ect ed.

V¢ concl ude that the DSD properly uphel d the violation charged in the
June 17, 1993, INC and that, since Heyco tinely abated the violation, he
properly rescinded the assessnent of |iquidated danages.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

John H Kelly
Admini strative Judge

| concur:

R W Millen
Admini strative Judge
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